 SEQ CHAPTER \h \r 1WALKER APPOINTEE STATES THAT JOB HARASSMENT IS LEGAL IN WISCONSIN 
Opinion on Sex Orientation Could Also Allow Job Harassment Based on Race, Age, Religion and National Origin 

Gov. Scott Walker’s recent appointee to Wisconsin’s Labor & Industry Review Commission, Laurie McCallum, has issued an opinion which would eliminate Wisconsin’s long-standing protection of employees from harassment based on sexual orientation.  According to the two other members of the commission, if adopted this rationale would also “make it permissible to harass an employee based upon race, national origin, religion, age or disability.”  As noted by the majority, the commission has never accepted this unprecedented position, and has issued numerous decisions going back to at least 1983, addressing harassment based on race, national origin and creed, as well as based on sexual orientation.

The record shows that the Complainant, Christopher Bowen, found a bulls-eye hunting target including the word “gay”affixed to his tool box; and that he was repeatedly called “fag,” “maricon,” and “my little bitch” by some of his co-workers. Someone put a sign that said “queer” or “queen” on his locker, and also a newspaper article with a picture of the pianist “Liberace,” who had a notable gay reputation. One of the perpetrators said in response to a newspaper article on homosexuals that “all gays, queers and niggers should be put in a big pit and shot.” Both an administrative law judge and the Commission majority ruled that the employer failed to take reasonable steps to stop this harassment, although they did not hold Bowen's firing to be illegal.

According to the lawyers who represented Bowen, this is the only reported case where the state found sufficiently strong evidence of a hostile environment based on sexual orientation, combined with notice to the employer, to find a violation of  the law. Atty. Brenda Lewison of the Law Office of Arthur Heitzer, stated “this was a hard fought and significant victory for the employees in Wisconsin, even though the rationale of the dissent threatens to take it away along with other protections we have had for decades.” In its eight year history, the case had previously gone up to the Wisconsin Court Appeals, and prior to Commissioner McCallum's dissent, neither the employer nor any prior opinion had ever questioned the existence of this basic protection, according to Atty. Art Heitzer. The Company did not appeal the Commission's recent decision.

Scott Walker appointed Lori McCallum to LIRC in March of this year, to a six year term.  As one of only three members of LIRC, her opinion was rejected by the two other members of LIRC who were previously appointed.  If not recalled, Walker would be expected to appoint a second member, and thus a majority of this three-member commission, by March 2013, for a six year term. The commission makes the state’s ultimate administrative determinations in cases of alleged discrimination, as well on workers compensation and unemployment insurance claims.  

The full decision is available on line at http://dwd.wisconsin.gov/lirc/erdecsns/1261.htm. For more information, contact either Atty. Brenda Lewison at (414) 273-1040, ext. 14,  or Arthur Heitzer at ext. 12.

